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RANDALL' S | SLAND FAM LY GCLF : t hr ough 00 B 41196 (SMB)

CENTERS, INC., et al.,
(Jointly Adm ni stered)
Debt or s.

RESPONSE OF DEBTOR AND DEBTOR- | N- POSSESSI ON
TO OBJECTI ON OF H GHLANDER TOWNGATE, LTD. TO
PROPOSED ASSUMPTI ON AND ASSI GNVENT OF LEASE

TO THE HONORABLE STUART M BERNSTEI N
UNI TED STATES BANKRUPTCY JUDGE:

GBGC Famly Golf Centers, Inc. ("GBGC'), one of the
above-capti oned debtors and debtors-in-possession (the
"Debtors"), for its response (the "Response”) to the objections
of Hi ghl ander Towngate, Ltd. ("H ghlander") to the proposed
assunption and assi gnnent of the Lease (as defined bel ow),
respectively states as foll ows:

| nt r oducti on

Hi ghl ander objects to GBGC s proposed assunption and
assignment of the Lease on the basis that certain maintenance

defaul ts exi st under the Lease and that personal property covered



by the Lease is allegedly mssing. 1In reality, Hi ghlander is
seeking to force GBGC to conpletely renovate the facility prior
to the assignnent of the Lease, even though neither the Lease nor
t he Bankruptcy Code requires it. This is evidenced, in part, by
the fact that H ghlander has never asserted these so-called
"defaults" before and is raising these defaults only in
connection with the assignnent of the Lease. |In addition,

H ghl ander' s argunents about m ssing personal property is
conpletely m sguided. GBGC does not have any obligation under
the Lease to keep on the Prem ses all personal property it
acquires during the life of the Lease. Moreover, the personal
property which Hi ghl ander asserts is mssing has, in fact, been
replaced with newer equi pnent now being used in connection with
the facility's ongoing operation. |t appears that H ghlander's
demands for renuneration amount to little nore than an attenpt to
t ake advantage of GBGC s need to assign the Lease.

Backgr ound

On May 4, 2000, (the "Filing Date") each of the Debtors
filed with this Court a voluntary petition for relief under
chapter 11 of the Bankruptcy Code. By order of this Court dated
as of the Filing Date, the Debtors' chapter 11 cases are being
jointly adm nistered. Pursuant to sections 1107 and 1108 of the
Bankruptcy Code, the Debtors are continuing to operate their
busi nesses and manage their properties as debtors-in-possession.

The Debtors operate golf, ice skating and famly

entertai nment centers throughout North Arerica. As of the Filing



Date, the Debtors owned and/or operated 100 golf facilities and
17 ice skating and famly entertai nnent centers.
The Lease

On April 1, 1994, Highlander and RIR Associates ("R R")
entered into a |lease (the "Prine Lease"), pursuant to which
H ghl ander | eased the real property |ocated at 22255 Eucal yptus
Avenue, Moreno Valley, California (the "Premses") fromRIR for
t he purpose of operating a golf training and recreation center.
Hi ghl ander | ater subl eased the Prem ses and the rel ated personal
property (the "Personal Property") to Gol den Bear Golf Centers,
Inc. ("Colden Bear") by that certain | ease dated Septenber 13,
1996 (the "Lease"). On June 16, 1998, Famly Golf Centers, Inc.
entered into a Stock Purchase Agreenent (the "Stock Purchase")
pursuant to which Famly Golf purchased all of Gol den Bear’s
out standi ng shares. In connection wth the Stock Purchase,
Gol den Bear becane known as GBGC Famly Golf Centers, Inc. By
| etter dated July 20, 1998, Hi ghl ander consented to the Stock
Pur chase.

The Proposed Assunption and Assignnent of
The Lease and Hi ghl ander’ s Obj ecti ons

On July 19, 2000, the Debtors filed a notion (the
"Motion") seeking authority to, anmong other things, assune and
assign certain |easehold interests, including the Lease. 1In
response to the Mdtion, on July 28, 2000, Highlander filed a
condi tional objection (the "Conditional Objection") which stated

t hat Hi ghl ander woul d not object to the assunption and assi gnnent



of the Lease on the condition that GBGC satisfied the
requi renents of section 365 of the Bankruptcy Code, and provided
that GBGC did not attenpt to sell separately the persona
property covered by the Lease. The Conditional Objection did not
al | ege the existence of any mai ntenance defaults under the Lease.
On August 1, 2000, the Debtors entered into a sale
agreenent (the "Sale Agreenent”) with Klak Golf, LLC ("Kl ak") for
the sale of certain of the Debtors' fee-owned and | easehol d
interests, including the Lease. By order dated Septenber 7,
2000, the Sal e Agreenent was approved by this Court. On August
9, 2000, Highlander asserted by letter to Debtors’ counsel that
t hey woul d not oppose the assunption and assignnment of the Lease
to Kl ak provided that GBGC cured all existing defaults and
assigned all personal property |ocated on the Prem ses to Kl ak.
Hi ghl ander attached a |ist of cure anounts, which included
certain rent, taxes and interest. Again, H ghlander did not
al | ege any nmai ntenance defaults.
On Cctober 19, 2000, GBGC served upon Hi ghl ander a
noti ce of proposed assignnment of |ease to Klak Golf Prinme, LLC
("Klak Golf") and statenent of cure anounts, which included
certain unpaid rent and taxes that GBGC believes are necessary to
cure existing defaults. On Novenber 1, 2000, Hi ghlander filed an
anended conditional objection (the "Anended Objection") to GBGCC s
proposed assunption and assignnment of the Lease to Klak Golf and
cure amounts. In its Anended Objection, Hi ghl ander asserted, for

the first time, a nunber of nmai ntenance "defaults" that it



clai med nust be cured prior to assum ng and assigning the Lease.
GBGC bel i eves, however, that these are not defaults under the
Lease which need to be cured, but rather are normal naintenance
i ssues which will be addressed by Klak Golf, as the new tenant.
Hi ghl ander al so asserts in its Amended Objection that
there are a nunber of itens of personal property mssing fromthe
Prem ses which GBGC nust either replace or pay the repl acenent
val ue therefore. GBGC, however, disagrees wth Hi ghlander’s
interpretation of the Lease. Mdreover, with the exception of a
fewitenms of nomnal value, the itens H ghl ander asserts as
m ssing have been repl aced either with newer equipnment of nuch
greater value, or with equi pnent better suited to Klak Golf's
operation of the Prem ses.

The All eged Defaults

As stated above, Hi ghlander alleges in its Anended
bj ection the existence of various maintenance defaul ts under the
Lease that GBGC nust cure prior to assum ng and assigning the
Lease to Klak Golf. The alleged defaults, which by Hi ghlander’s
cal cul ation could cost over $425,000 to cure, were never
comuni cated to GBGC prior to the filing of the Anended Objection
and consi st of basic maintenance i ssues normally addressed prior
to the beginning of the season. By the timng of its actions,
Hi ghl ander has apparently chosen to wait until the eve of
assignnent to pressure GBGC into renovating the facility before
assigning the Lease. Neither the Lease, California | aw, nor the

Bankrupt cy Code, however, require GBGC to do so.



Par agraph 8 of the Lease states that upon the
expiration of the stated termor upon any earlier termnation,
"Tenant shall surrender the Prem ses, the |Inprovenents and the
Personal Property in at |east as good condition as at the date
hereof, ordinary wear and tear excepted." As such, the Lease
presunes that wear and tear to the Prem ses will occur and
explicitly excepts GBGC fromthe obligation to correct the
effects of normal wear and tear.

Courts interpreting simlar provisions under California
| aw have held that tenants are not required to rebuild the
prem ses at the expiration of the Lease. The California Court of

Appeal s, in Kanner v. dobe Bottling Co., 78 Cal. Rptr. 25 (Ct.

App. 1969), reviewed a dispute between a landlord and tenant in
which the landlord alleged that the tenant failed to deliver the
prem ses as received. The court held that:

[t] he exception of ordinary wear and tear

contenpl ates that deterioration will occur by

reason of tinme and use despite ordinary care

for its preservation. A tenant is not

required to renovate the prem ses at the

expiration of his | ease; a covenant to repair

shoul d be reasonably interpreted to avoid

pl aci ng any unwarranted burden of i nprovenent

of the lessor’s prem ses on the | essee.

Id. at 29.

The defaults asserted by Hi ghlander are not defaults
under the Lease, they anmount to nothing nore than nornmal wear and
tear during the season and will be renedi ed through normal
mai nt enance of the Prem ses by Klak Golf prior to the beginning

of the next season. Highlander's assertion that GBGC nust



renovate the Prem ses prior to assunption and assi gnment of the
Lease is sinply not supported by the Lease or applicable | aw.

The All eged M ssing Personal Property

Hi ghl ander also alleges for the first tine inits
Amended Objection that there are a nunber of itens of personal
property mssing fromthe Prem ses and cl ains that GBGC nust
either replace or pay the replacenent val ue of such m ssing
personal property. |In effect, Hi ghlander is asserting that any
personal property that has ever been used in connection with the
operation of the facility nust remain on the Prem ses or that the
val ue of such property nust be paid to H ghlander. Apparently,
this is true even if such property beconmes worthless and is
replaced by newer, nore valuable property. This is clearly not a
| ogi cal construction of the Lease.

H ghl ander bases its claimon paragraph 1 of the Lease,
whi ch provides that the "Tenant hereby grants to Landl ord a
security interest in Tenant’s interest in all hereafter acquired
items of Personal Property." Paragraph 1 al so defines personal
property as all personalty on the Prem ses on the effective date
of the Lease and all "property which nmay hereafter be acquired by
Tenant and used, installed or placed on the Prem ses by Tenant
pursuant to the ternms of this Lease.” Under Paragraph 8 of the
Lease, (BGC is obligated to surrender the personal property to
Hi ghl ander upon the expiration of the Lease or the earlier

term nati on of the Lease.



Presumabl y, the purpose of paragraphs 1 and 8 of the
Lease is to enable H ghlander to continue to run the business
when the Lease expires or in the event the Lease is term nated
and the Prem ses are surrendered to Highlander. Consistent with
this intent, outdated or inoperable equi pnent has been repl aced
w th newer and better equi pnent, thus enabling future operators
of the Prem ses to continue the business as required under the
Lease. Although the tenant under the Lease is obligated to | eave
H ghl ander the personal property used in operating the business
at the end of the Lease, we are not at that point in tinme and the
business is still being operated. As a result, H ghlander’s
future interest in whatever personal property is used in
operating the business at the expiration of the Lease should not
entitle H ghlander to require usel ess equipnent to remain on the
Prem ses or noney to be paid to them now.

GBGC reserves the right to anmend and supplenent this
Response, including the subm ssion of affidavits and ot her

evi dence, as the Court may require.



Concl usi on

For the reasons set forth above, GBGC requests that the
Court overrul e H ghl ander's objections and authorize the

assunption and assignnent of the Lease to Klak Golf.

Dat ed: New Yor k, New Yor k
Novenmber 22, 2000
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